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European Risk Forum
The European Risk Forum (ERF) is an expert-led and not-for-profit think tank with the aim of promoting high
quality risk assessment and risk management decisions by the EU institutions, and raising the awareness of
the risk management issues at EU-level.
In order to achieve this, the Forum applies the expertise of a well-established network of experts to
‘horizontal’, cross-sectoral issues. In particular, it addresses regulatory decision-making structures, tools and
processes, as well as the risks and benefits of new and emerging technologies, of climate change, and of
lifestyle choices.
The Forum believes that:
•

High quality risk management decisions should take place within a structured framework that
emphasises a rigorous and comprehensive understanding of the need for public policy action (risk
assessment), and a transparent assessment of the workability, effectiveness, cost, benefits, and
legitimacy of different policy options (risk management).

•

Risk management decision-making processes should ensure that outcomes are capable of meeting
agreed social objectives in a proportionate manner;

•

Risk management decisions should minimise negative, unintended consequences (such as new,
unintended risks, economic losses, reduced personal freedoms, or restrictions on consumer
choice);

•

The way in which risk management decisions are made should be structured, consistent, nondiscriminatory, predictable, open, transparent, evidence-based, legitimate, accountable, and, over
time, subject to review.

Achieving these goals is, the Forum believes, likely to require extensive use of evidence (especially
science); rigorous definition of policy objectives; clear and comprehensive description and assessment of
problems and their underlying causes; realistic understanding of the costs and benefits of policy options;
and, extensive consultation.
The Forum works with all of the EU’s institutions to promote ideas and debate. Original research is produced
and is made widely available to opinion-formers and policy-makers at EU-level. As an expert group, the
Forum brings together multiple sources of evidence (such as the experience of practioners and policymakers; non-EU good practices; and academic research) to assess issues and to identify new ideas.
Indeed, direct engagement with opinion-formers and policy-makers, using an extensive programme of
conferences, lunches, and roundtables, is a feature of the Forum’s work.
The ERF is supported principally by the private sector. The ERF does not seek to promote any specific set
of values, ideologies, or interests. Instead it considers high quality risk assessment and risk management
decisions as being in the public interest. An advisory group of leading academics supports the ERF’s work.
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EXECUTIVE SUMMARY
A Law of Administrative Procedures (LAP) is a general law on executive law-making: a
law setting out how laws should be made. It covers legislative and non-legislative acts.
At its simplest, a LAP sets out the procedures on how regulators write the rules that
implement laws in the real world.
In response to an Own Initiative report supported by the Committee on Legal Affairs, the
European Parliament has passed a resolution calling for the European Commission to
bring forward an EU-level Law of Administrative Procedure (LAP). It requests the
Commission to develop an LAP, using Article 298 as the legal basis, which sets out
minimum standards for due process and principles of good administration. One of the
goals of the LAP should be, the EP argues, the clarification of the role of the European
Court in ensuring that the EU’s institutions meet minimum standards of good
administration and due process. The resolution emphasised the need for a law which set
out sound, legally-binding principles with wide application.
To inform the development of a possible LAP, a group of academic experts has been set
up. Drawing on expertise from throughout the EU, this group, the Research Network on
EU Administrative Law (ReNEUAL), has drawn up draft model rules on EU
Administrative Procedures.
The European Risk Forum (ERF) welcomes this initiative and, in general, supports the
proposals. For more than two years, the ERF has argued consistently for the adoption of
an EU-level LAP, highlighting its potential benefits for citizens, businesses, and the EU’s
institutions.
Within the proposed model rules, the ERF notes a number of significant new ideas,
which, if implemented, could improve the quality of implementation of risk management
laws at EU-level.
Alongside the excellent ideas set out by the ReNEUAL group, the ERF has identified a
series of additional ideas that could improve the effectiveness of the model rules. These
include:
•
•
•
•
•
•

•

Assess the proposed model rules against the ERF’s tests of a high quality LAP,
specifically tests of scope, principles, and problem resolution;
Revise the proposed approach to encouraging participation in decision-making to
reduce barriers and to facilitate public examination of proposals and evidence;
Require the establishment a of public docket which contains all of the evidence
relied upon by decision-makers;
Review the scope of the proposed model rules to ensure that guidelines and
other similar forms of soft law are included within the scope of the LAP
Consider ways of ensuring that amendments to Commission proposals, put
forward by the Council or Parliament, are brought within the scope of the LAP;
Develop a set of standards, capable of being reviewed by the EU Courts, for
determining whether implementation proposals have been properly designed,
justified and assessed; and,
Require policy choices to be based solely on the evidence set out in the public
record
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1.

INTRODUCTION

A Law of Administrative Procedures (LAP) is a general law on executive law-making: a
law setting out how laws should be made. It covers legislative and non-legislative acts.
At its simplest, a LAP sets out the procedures on how regulators write the rules that
implement laws in the real world.
There is a growing need for a LAP at EU-level. In the face of growing scepticism about
the value of the EU institutions, action is needed to enhance the legitimacy of decisions
and to make the regulatory process more predictable and robust. At the same time, the
EU regulatory ‘machine’ faces new challenges and pressures, as it seeks to implement
highly complex legislation. Greater regulatory effectiveness depends on more
transparency and participation. And, finally, the legal framework is now in place because
the Lisbon Treaty and the Charter of Fundamental Rights provide the basis for a LAP.
A LAP is an essential institutional feature of modern, democratic and effective
governments. It places legally enforceable limits on the way in which governments
exercise their administrative powers, particularly the rule-making and enforcement
decisions taken by the executive function to implement complex laws. It clarifies and
protects the rights of citizens and businesses when governments take actions that affect
them directly, establishing clear procedural due process and strengthening judicial
review. In doing so, it improves the relationship between decision-makers and
administrators and the stakeholders that they serve, thereby enhancing the quality of
decision-making and increasing the likelihood that legislative objectives will be achieved.
In response to an Own Initiative report supported by the Committee on Legal Affairs, the
European Parliament has passed a resolution calling for the European Commission to
bring forward an EU-level Law of Administrative Procedure (LAP).
Article 298 of the Lisbon Treaty is the inspiration for the LAP. It provides the legal basis
for a law to ensure good administration. In the light of this, the JURI committee of the EP
set up a working group to examine the existing situation. It concluded that citizens were
disadvantaged when dealing with the EU’s institutions because of a lack of enforceable
rights; and, that existing codes of practice and other forms of soft law were not adequate
to ensure minimum standards of good administration. It did not, however, conclude that
there was evidence of maladministration.
The EP’s resolution requests the Commission to develop an LAP, using Article 298 as
the legal basis, which sets out minimum standards for due process and principles of
good administration. One of the goals of the LAP should be, the EP argues, the
clarification of the role of the European Court in ensuring that the EU’s institutions meet
minimum standards of good administration and due process. The resolution emphasised
the need for a law which set out sound, legally-binding principles with wide application.
The Commission has responded to this request, setting out its analysis of the resolution,
its response to the requests, and its proposed actions.
To inform the development of a possible LAP, a group of academic experts has been set
up. Drawing on expertise from throughout the EU, this group, the Research Network on
Rue de la Loi 227, B – 1040 Brussels, Belgium
Telephone + 32 2 613 28 28 Facsimile + 32 2 613 28 29
www.riskforum.eu email: info@riskforum.eu

4
EU Administrative Law (ReNEUAL), has drawn up draft model rules on EU
Administrative Procedures. These are set out in number of ‘books’.
For a number of years, the European Risk Forum has advocated and supported the
adoption of a LAP by the European Union. If well-designed, such a law would create
significant benefits for citizens, businesses, and the EU’s institutions.
This communication comments on the draft model rules set out by ReNEUAL in
‘Book II – Administrative Rule-Making’. The book addresses rule-making
procedures by the executive i.e. those that remain outside the formal legislative
procedures provided for in EU law. Within this part of the policy cycle, the model
rules are largely concerned with the phase prior to the presentation of the draft
act by the Commission.

2.

HIGH QUALITY LAW OF ADMINISTRATIVE PROCEDURES

Based on evidence from other OECD countries, it is clear that a high quality LAP is
important for businesses, citizens, and governments.
For governments, it enhances consent and legitimacy: an issue of growing importance
for the EU as it struggles to respond to growing euro-scepticism. It would also
complement the Commission’s Smart Regulation Agenda. Citizens benefit as well,
because good governance improves the quality of regulation, reducing the risk of
regulatory failure, ensuring that benefits exceed costs, and delivering complex,
competing social goals. There are benefits for businesses too. A high quality LAP
increases regulatory predictability, enhances rational decision-making, and strengthens
proportionality. In turn, this makes innovation, investment, and risk-taking more
attractive, creating social and economic gains for citizens.
Work by the European Risk Forum suggests that these benefits are most likely to be
achieved if an EU-level LAP satisfies three groups of tests. These are tests of:
•

Scope (section 2.1.);

•

Principles (2.2.); and,

•

Problem Resolution (2.3.)

2.1.

TESTS OF SCOPE

If an EU-level LAP is to be successful, then its detailed provisions and legally-binding
requirements must, as a minimum, cover all of the mechanisms used by the EU
institutions to implement secondary legislation. These include:
•

Rule-making powers conferred on the Commission under Articles 290
(Delegated Acts) and 291 (Implementing Acts) – sometimes described as “new
comitology”;
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•

Formal acts prepared by agencies, such as the European Securities and
market Authority (ESMA) operating under legal powers which limit the ability of
the Commission to amend such acts; and,

•

Acts of risk assessment agencies (or equivalent), where these, in effect, form
part of the process of managing risks. (This is sometimes described as
“disguised rule-making). Their input forms much of the reasoning that underpins
Commission rule-making and adjudications: they also make risk management
decisions directly through the establishment of wide-ranging guidelines defining
the technical requirements that businesses must meet, if their products or
materials or services are to satisfy standards of safety or quality or efficacy (a
form of rule) and usage conditions for specific products (a form of adjudication).
Because of this, the decisions of agencies influence economic activity.
Guidelines, for instance, define how safety must be determined in pre-market
testing; they also define complex hazards such as endocrine disruption. To
achieve this they frequently embed assumptions about the social acceptance of
risk: a risk management decision. Alongside this, agencies advise the European
Commission about the safety of materials or products on a case-by-case basis,
forming part of the regulatory process.

Principles of good administration set out in a high quality LAP should also provide the
basis for the development of greater legal underpinning for the regulatory processes
used during the preparation of secondary legislation.
2.2.

TESTS OF PRINCIPLES

Any assessment of the likely effectiveness of a future Law of Administrative Procedures
should demonstrate that the proposed approach places legally enforceable limits on the
way in which governments exercise administrative powers. It must, moreover, clarify and
protect the rights of citizens and businesses when governments take actions that affect
them directly, establishing clear procedural due process and strengthening judicial
review.
Specifically, a well-designed Law of Administrative Procedures should enshrine in law
the principles of good administration. These include:
•

Transparency and consistency – citizens and entities affected by
administrative decisions should know what actions are planned and when they
are to be undertaken, so that they can provide input to officials and participate
meaningfully early on in the decision-making process. All inputs to decisionmaking, whether from government, citizens or entities affected, should,
moreover, be collected together and included in a public record (i.e. one that is
available for review by any member of the public, preferably electronically).
Furthermore, decision-making processes and procedures, including opportunities
and timetables for public participation, should be easily available, set out clearly
in a way that it is understandable, and applied consistently across administrative
activities;
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•

Public participation – citizens and affected entities should have a meaningful
opportunity to comment on all proposed rules and adjudications. This should not
be constrained artificially through the use of information technologies (there
should not, for instance, be limits on the length or content of comments) and
should the use formal notice and comment procedures, along with public
hearings where appropriate.

•

Public record – administrative decisions should be based solely on the
information set out in the publicly available record. This should include all
comments submitted by citizens, affected entities, along with all other information
the government relies upon and the response of the government to public
comments. Decisions should not rely on information that is not available for
public comment and public comments should not be ignored.

•

Accountability – citizens and affected entities that have submitted comments
should have the right to seek impartial and accountable conflict resolution,
including independent administrative and judicial review of decisions to ensure
that correct procedures have been followed, that decisions are substantially in
accordance with authorising legislations, that decisions have been rationally
based on the publicly available record (ensuring that governments cannot justify
decisions based on the views of experts or other inputs not subject to public
comment), and that comments from the public have been taken into account.

2.3.

TESTS OF PROBLEM-SOLVING

If the EU is the benefit fully from a LAP, then any proposed law must show how it will
overcome well-established structural weaknesses in the process of making
implementation decisions at EU-level. These include:
•

Continued barriers to meaningful input by the public in decision-making
processes, including inadequate public notice of consultation opportunities, and
web-based commenting procedures that limit the length and detail of comments;

•

Absence of formal “public dockets” where all of the information relied upon by
decision-makers is collected and is available for public review;

•

Ability of decision-makers to rely on information that is not made available to the
public and hence is not subject to public review and comment;

•

Ability of decision-makers to rely on input from “experts” whose appointment is
not subject to defined standards or review, and whose input is often not subject
to formal public review and comment;

•

Limited obligation by decision-makers to explain the legal and factual bases of
their decisions, including responding to comments made by the public;

•

Severe constraints on the ability of EC courts to meaningfully review such
decisions because there is no clearly defined factual/technical record upon which
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the public has had an opportunity to comment and on which decision-makers
have relied; and,
•

3.

Formal ‘standing’ to bring direct actions in EU courts remains limited.

GENERAL COMMENTS BY THE EUROPEAN RISK FORUM

The European Risk Forum (ERF) welcomes this initiative and, in general, supports the
proposals. For more than two years, the ERF has argued consistently for the adoption of
an EU-level LAP, highlighting its potential benefits for citizens, businesses, and the EU’s
institutions. Such reform is, moreover, of particular relevance because of increasing
euro-scepticism and as a result of the need to implement effectively new, complex risk
management laws.
Within the proposed model rules, the ERF notes a number of significant new ideas,
which, if implemented, could improve the quality of implementation of risk management
laws at EU-level. These ideas include:
•

Inserting ‘sunset’ clauses into implementation measures which are adopted
without appropriate due process on the grounds of emergency or expediency;

•

Recognising the expanding role which agencies are playing in the
implementation of legislation, highlighting a new type of agency that possesses
executive powers;

•

Highlighting the importance of regulatory process management tools (most
notably impact assessment) in assuring high quality decision-making;

•

Emphasising the importance for citizens of the Commission making transparent
its actions and disclosing some or all of the evidence used to justify regulatory
decisions, along with its reasoning; and,

•

Ensuring that the proposed procedural requirements will be subject to judicial
review, thereby providing strong incentives for process innovation and for
compliance with due process standards
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4.

RECOMMENDATIONS

Alongside the excellent ideas set out by the ReNEUAL group, the ERF has identified a
series of additional ideas that could improve the effectiveness of the model rules. These
include:
•

Assess the proposed model rules against the ERF’s tests of scope,
principles, and problem resolution, highlighting gaps in the coverage and
examining the potential effectiveness of the proposals;

•

Revise the proposed approach to encouraging participation in decisionmaking to reduce barriers and to faciliate public examination of proposals
and evidence, removing the use of web-based tools, requiring the use of notice
and comment processes and public hearings, and setting out principles that can
be assessed by the EU Courts;

•

Require the establishment of a public docket which contains all of the
evidence relied upon by decision-makers, eliminating the possibility of
‘hidden’ experts or private studies and ensuring all evidence can be publicly
scrutinised;

•

Review the scope of the proposed model rules to ensure that guidelines
and other similar forms of soft law are included within the scope of the
LAP, preventing the growth of ‘disguised’ rule-making;

•

Consider ways of ensuring that amendments to Commission proposals,
put forward by the Council or Parliament, are brought within the scope of
the LAP, recognising that citizens and businesses are affected by EU decisions
not by the actions of the Commission when preparing proposals;

•

Develop a set of standards, capable of being reviewed by the EU Courts,
for determining whether implementation proposals have been properly
designed, justified and assessed, replacing the specific mention of impact
assessment with wider and more general requirements.
For example, the ERF uses a two-stage approach to setting out the desired
standards for high quality risk management decisions.
In the first stage, the ERF sets out its understanding of the characteristics of a
high quality risk management decision. These should take place, the ERF
argues, within a structured framework that emphasises a rigorous and
comprehensive understanding of the need for public policy action (risk
assessment), and a transparent assessment of the workability, effectiveness,
cost, benefits, and legitimacy of different policy options (risk management). Risk
management decision-making processes should ensure that outcomes are
capable of meeting agreed social objectives in a proportionate manner. Risk
management decisions should minimise negative, unintended consequences
(such as new, unintended risks, economic losses, reduced personal freedoms, or
restrictions on consumer choice). The way in which risk management decisions
are made should be structured, consistent, non-discriminatory, predictable, open,
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transparent, evidence-based, legitimate, accountable, and, over time, subject to
review.
The second part of the ERF’s approach states that achieving these goals is likely
to require extensive use of evidence (especially science); rigorous definition of
policy objectives; clear and comprehensive description and assessment of
problems and their underlying causes; realistic understanding of the costs and
benefits of policy options; and, extensive consultation.
•

Require policy choices to be based solely on the evidence set out in the
public record, enhancing transparency, strengthening accountability, and
limiting politicisation and administrative discretion.

Richard Meads, the European Risk Forum’s Rapporteur, wrote this Communication. However, the views and
opinions expressed in this paper do not necessarily reflect or state those of the European Risk Forum or its
members.
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